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It’s about time!  New York has legalized same-sex marriage!
The Marriage Equality Act

The Marriage Equality Act was passed by the New York Legislature on June 24, 2011 and became effective on July 24, 2011. Lesbian and gay couples may now legally marry according to the general laws and regulations that govern the requirements and process for marrying in New York. 

The Act amends New York’s Domestic Relations Law to state that “no application for a marriage license shall be denied on the ground that the parties are of the same, or a different, sex.” All other qualifications, rights and responsibilities of a civil marriage in New York remain unchanged. 

To obtain a copy of the Marriage Equality Act, go to www.nysba.org/MarriageEqualityAct. 

Getting Married in New York

If you already validly married your same-sex spouse in another state, you are already a married couple in New York and do not need to marry again. If you are registered as domestic partners in New York City and decide to marry your partner, the New York City Administrative Code provides that your domestic partnership will automatically terminate upon marriage. If you registered as domestic partners elsewhere in the state, the law of the municipality that issued your domestic partnership will likely contain provisions for terminating the domestic partnership upon marriage. 

If you have entered into a civil union or domestic partnership in another state or country, you should disclose this information upon your application for a marriage license in New York. Although married couples can remarry each other in New York, it is unclear whether New York will authorize a marriage where the couple previously entered into another type of relationship sanctioned by another state.

You do not need to be a New York resident to marry in New York. New York does have a residency requirement to commence a divorce proceeding. One spouse must reside in New York for at least one year before commencing a proceeding to end a marriage.

Under the Act, a same-sex couple cannot be denied a marriage license and the right to have their marriage legally solemnized by a civil servant or a willing clergyperson, however no clergyperson is required to marry a same-sex couple. Similarly, commercial establishments are subject to non-discrimination requirements and cannot refuse services to same-sex couples, however religious organizations and entities specifically defined under New York law as “benevolent orders” can choose not to provide their facilities for a marriage ceremony or celebration.

For information on getting a marriage license in New York City, go to NYC Marriage Bureau: www.cityclerk.nyc.gov/html/marriage/faq.shtml.

For information on getting a marriage license elsewhere in New York State, go to NY State Department of Health: www.health.state.ny.us/vital_records/married.htm. 

Rights and Obligations of Marriage for Same-Sex Couples

The Marriage Equality Act provides that all New York laws and all state governmental agencies must give full recognition to same sex spouses, including those married elsewhere, on the same footing as opposite sex spouses. State-based rights and responsibilities include, but are not limited to, the following:

· Entitlement to file joint state tax returns, take spousal deductions on state income taxes, exclude employer contributions for spousal health insurance from taxable income for state taxes, exempt property inherited from spouses from state estate tax, and receive tax exemptions when transferring interests in property

· Rights relating to separation, divorce and caring for a couple’s children

· Health insurance and pension benefits for spouses of public employees

· Rights pertaining to hospital visitation and emergency medical care decision making

· Inheritance rights and other economic protections upon a spouse’s death

· Liability for a spouse’s debts accrued during a marriage

· Obligations to provide support for your spouse during marriage and in case of divorce

· Rights to hold title to real estate as tenants by the entirety, a form of joint ownership with rights of survivorship that is limited to married couples

Under the Defense of Marriage Act (“DOMA”), the federal government will not respect a same-sex marriage for federal purposes and provides an exception to the full faith and credit clause of the U.S. Constitution by permitting states to disregard the marital status of a same-sex couple legally married in another state. Therefore, when a same-sex couple travels to another state, the couple is still married, however their marriage rights may be reduced or eliminated depending on the laws of the particular state. 

In addition, same-sex spouses are excluded from all federal benefits and protections available to other married couples, including Social Security survivor benefits, the right to file joint tax returns, the right to take family leave, the right to petition for permanent residence for a foreign spouse and more. However, it is important to note that both spouses’ resources may be counted as available resources when determining the availability of needs-based assistance such as Medicaid.

Income Taxes

For income tax purposes, couples married as of December 31, 2011 will be considered married for the entire 2011 tax year. Married same sex couples must file their state personal income tax returns as married even though their marital status is not recognized for federal tax purposes. Same sex spouses in New York will need to file federal returns as single and then create a second “dummy” federal return as married, which will be used as an attachment to the couple’s New York state return.

For more information on state tax issues for same sex married couples, go to www.tax.ny.gov.

Children

It is unclear whether New York law will recognize the biological child of one spouse born during the marriage as the legal child of both spouses. Even if New York law does recognize both spouses as the legal parents of the child, other states may not. A child born prior to the marriage will not be considered the child of the non-biological child. It is recommended therefore that the non-biological parent obtain a second parent adoption. The adopting parent will then take on the obligation to financially support the child and the biological parent will give up his or her right to be the sole legal decision-maker and both parents will have equal rights to seek custody and visitation of the child.

If a same sex couple wishes to adopt a child, it may be unwise to enter into marriage prior to completing the adoption as some states and countries prohibit adoptions by same sex couples, but do permit adoptions by single parents.

Prenuptial Agreements

A prenuptial agreement is not required, but such an agreement can provide terms for ownership and division of assets and allocation of debt upon divorce. It can provide terms for maintenance or no maintenance upon divorce and can shield a spouse from the debt of the other spouse. A prenuptial agreement may be especially useful to a same-sex couple to address issues in connection with the division of assets, especially as federal tax laws may create problems with respect to division of retirement funds. 

Unlike many of the rights and obligations of marriage, the obligation to pay spousal health care costs cannot be waived or eliminated in a prenuptial agreement: if a spouse is uninsured and requires hospitalization, the hospital bill can be collected from the assets of either spouse. 

While a prenuptial agreement can set forth the parties’ desired arrangements in connection with child custody and support in case of divorce, a court will still have a duty to ensure that such arrangements are in the best interest of the child.
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